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Memorandum 90-28

Subject: Study L-3018 — Litigation Involving Decedent (Draft of General
Statute)

Attached to this memorandum is a staff draft of a tentative
recommendation concerning the general rules governing survival of
causes of action, continuation of actions to which a decedent was a
party, and related matters. Thls draft is the remainder of a set of
comprehensive staff proposals for reform and clarification of the law
in this area. The Commission has approved {(and the Legislature has
enacted) other parts of this scheme, the main part belng the provisions
concerning 1liabilities covered by insurance. (See Prob. Code §§
550-555.)

This draft seeks to modernize the statutes in the Code of Civil
Procedure to take account of the increasing use of non-probate
transfers. The draft would also improve the organization of the

affected sections which we believe makes them easier to understand and

apply.

Respectfully submitted,

Stan Ulrich
Staff GCounsel
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TENTATIVE RECOMMENDATION
relating to

LITIGATION INVOLVING DECEDENTS

In the course of revising the Probate Code, the Law Revision
GCommission recommended several changes 1in the law relating to
litigation involving decedents.l The 1987 recommendation on this
subject noted that the Commission "anticipates a future recommendation
that treats the entire hody of law in a comprehensive manner."2 The
statutes concerning litigation involving decedents that appeared in the
Probate Code were revised on recommendation of the Commission, but
related provisions in the Code of Civil Procedure concerning survival
and continuation of actions, statutes of limitations, and proper
parties have mnot been subject to comprehensive review. This
recommendation would complete the revision of this area of the law.

Some of the provisions in the Code of Civil Procedure overlap or
disagree with the Probate Code.3 The rules in the Code of Civil
Procedure were developed before the increasing importance of nonprobate
transfers was recognized. Consequently, unless a specific procedure in
the Probate Code applies to the situation, the law may be unclear. The
proposed law consolidates and reorganizes the existing statutes in a

comprehensive fashion. In addition to making technical and clarifying

1, See Prob., Code §§ 550-555 (liability of decedent covered by
insurance), 9350-9399 (claims in litigation). This revision resulted
in the repeal of former Probate Code Sections 707, 709, 709.1, 7le,
720, and 721, and the amendment of Code of Clvil Procedure Sections 353
and 385.

2, BSee Recommendation Relating to Litigation Involving Decedents, 19
Cal. L. Revision Comm'n Reports 899, 903 (1988).

3. See, e.g., Code Civ. Proc. §§ 353, 353.5, 369, 377, 385.
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changes, the proposed law makes a number of significant substantive
changes described below.

Commencement of Decedent's Cause of Action
Existing law provides that a decedent's cause of action may be

brought by the decedent's personal representative.? However, in many
cases there 1is no administration of the decedent's estate either
because of its size or because all the substantial assets pass to
successors by means of nonprobate transfers. In such a situation it
makes little sense to open a probate proceeding for the sole purpose of
appointing a personal representative to assert the decedent's cause of
action. The cause of action belongs to the decedent's helrs or
devisees on the decedent's deathd or rightfully passes to a successor
in interest who takes property that ig the subject of the litigation,
€.8., by virtue of a pay-on-death or transfer-on-death provision. The
proposed law authorizes the successors in interest to bring an action
if there is no probate.®

Because disputes may arise as to who is a successor in interest
entitled to bring the action, as to the management of litigation, or as
a result of the later appointment of a personal representative, the
proposed law empowers the court in which the action is brought to make
any order concerning parties that is appropriate to ensure proper
administration of justice in the case. This would include appointing

the successor In interest as a guardian ad litem’ or special

4., Gode Civ, Proc. § 353; Prob. Code § 573. Code of Civil Procedure
Section 353 actually refers to the decedent's "representatives” rather
than persocnal representative. However, 1t appears that the personal
representative 1s intended, since the provision also speaks of issuance
of letters.

5. Prob, Code § 7000.

6. This is consistent with the authority of successors in interest to
continue Ilitigation commenced by the decedent before death. See
discussion of "Continuation of Decedent's Pending Action or
Proceeding,"™ below.

7. See Code Civ. Proc. §§ 372-373.5.
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administrator® to protect interests of other potential beneficiaries

or successors,

Continuation of Decedent's Pending Action or Proceeding
If the plaintiff in an action or proceeding dies during its

pendency, the litigation may be continued by the decedent's personal
representative or successor in interest, with court approva1.9 The
proposed law limits the substitution of a successor in interest as a
party to cases where there is no personal representative. This
limitation will simplify problems of administration and will be
consistent with the treatment given persons entitled to assert the

decedent's cause of aection.l0

Commencement of Action on Decedent's Liability

If a person dies against whom a cause of action for personal
liability exists, the cause of action may be asserted against the
decedent's personal representative.ll Where the decedent has assets
that pass by nonprobate transfer, however, it makes little sense to
open probate proceedings and appoint a personal representative to serve
as a party defendant, since the assets are not subject to the control
of the personal representative. The proposed law makes clear that a
cause of action may be asserted directly against the decedent's
successors in interest where another statute provides direct liability

of the successors.l2

8. See Prob. Code §§ 8540-8547,

9. Code of Civ. Proc. § 385(a). Although the existing statute refers
to the decedent's "representative,” it appears that the personal
representative 1s intended, since the decedent's “successor in
interest" is mentioned separately. While the statute states that the
court "may" allow the litigation to proceed, in fact this is mandatory
and the proposed law recognizes this., See, e.g., Pepper v. Superior
Court, 76 Cal. App. 3d 252, 260, 142 Cal. Rptr. 759 (1977).

10. See discussion of "Commencement of Decedent's Cause of Action,"
above,

11, Prob. Code § 573.

12, Such statutes include Probate Code Sections 13109 {(liability of
transferee of property by affidavit), 13550 (liability of surviving
spouse who takes property without administration), and 18201 (liability
of property in living trust).

-3-
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In all other cases involving the decedent's personal liability,
the personal representative is the proper party. This rule ensures
that all the decedent's beneficiaries are assessed their proper shares
of the debt without the complications of interpleader and
contribution. The rule also enables the creditor to marshal assets
simply, without the need to join various recipients of the decedent's
property and without complicating issues of the extent to which the
property and its proceeds may be traced. And the rule provides a

mechanism for ranking claims where there is more than one creditor.

Continuation of Pending Action or Proceeding Against Decedent

If a person againat whom an action or proceeding 1s pending dies
during the pendency of the 1litigation, the court may allow the
litigation to be continued against the decedent's personal
representative or successor in interest.l3 The proposed law makes
clear that a successor in interest may be substituted as a party only
where there is an express statutory provision making successers in
interest personally 1liable; in all other cases, the personal
representative should be substituted., This will ensure consistent
treatment of a cause of action against a decedent whether the cause is
asserted before or after the decedent’'s death,l?

If a pending action or proceeding that survives involves matters
other than personal 1liability of the dJdecedent, such as title to
property that passes to a successor without going through probate
administration, the proposed law makes clear that the successor 1in

Interest may be substituted as the party defendant.

13, Code Civ, Proc. § 385(a). The reference in the section to the
decedent's "representative"” is evidently intended to mean the
decedent's "personal representative,”" since the decedent's successor in
interest is mentioned separately.

14, See discussion of “"Commencement of Action on Decedent's
Liability," above.
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OUTLINE
NEW SECTIORS
CODE OF CIVII, PROGRDIRE
PART 2. CIVIL ACTICONS
TITLE 2. TIME OF COMMENCING CIVIL AGTIONS
CHAPTER 6. TIME OF COMMENCEMENT OF ACTION AFTER PERSON'S DEATH
§ 366.1. Limitations period after death of person entitled to
bring action
§ 366.2, Limitations period after death of person against whom
action may be brought
TITLE 3. 7PARTIES TO CIVIL ACTIONS
CHAPTER 4. ZEFFECT OF DEATH
Article 1. Definiticns
§ 377.110. Beneficiary of decedent's estate
§ 377.120. Decedent's successor in interest
Article 2, Survival and Continuation
§ 377.210. Survival of cause of action

§ 377.220. Continuation of pending action
§ 377.230. Assignabllity of causes of action

Article 3., Decedent's Cause of Action

§ 377.310. Commencement of decedent's cause of action

§ 377.320. Continuation of decedent's pending action

§ 377.330. Affidavit or declaration by decedent's successoer in
interest

§ 377.340. Order concerning parties

§ 377.350. Damages recoverable in action by decedent's personal
representative or successor in interest

b

Artiecle 4, Cause of Action Against Decedent

§ 377.410. Assertion of cause of action against decedent

§ 377.420. Continuation of pending action against decedent

§ 377.430. Damages recoverable in action against decedent's
personal representative

Artiele 5, Insured Glaim

377.510. Action on insured claim

377.520. Statute of limitations

377.530. Procedure

377.540. Defenses to action on insured claim
377.550, Damages in action on insured claim
377.560. Application of article
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Artjcle 6. Wrongful Death
§ 377.610, Parties in wrongful death action

§ 377.620, Damages in wrongful death action
§ 377.630, Joinder and consclidation of actions

CORFORMIRG CHANGES
CIVIL. CODE

§ 1363 (amended). Association to manage common interest development
§ 3294 (amended). Exemplary damages

CODE OF CIVIL PROCEDURE
{Shown in context with related unchanged provisions]

PART 2, CIVIL ACTIONS

§ 353 (repealed). Death of party before expiration of limitation period
§ 353.5 (repealed). Death of person against whom action may be

brought; action against surviving spouse
§ 355 (amended). Limitation on new action following reversal on appeal

TITLE 3. PARTIES TO CIVIL ACTIONS
CHAPTER 1 (heading added). GENBRAL PROVISIONS

§ 367 {(amended). Real party in interest

§ 368 (unchanged). Assignment of thing in action

§ 368.5 (added). Transfer of interest in pending action
§ 369 (amended). Fidueclaries

§ 369.5 (added). Partnership or association

CHAPTER 2 (heading added), MARRIED PERSCN

§ 370 (unchanged). Action by or against married person
§ 371 (unchanged). Action against both spouses

CHAPTER 3 (heading added). DISABILITY OF PARTY

372 (unchanged). Guardian ad litem for minor or incompetent

373 (unchanged). Procedure for appointment of guardian ad litem

373.5 (unchanged). Guardian ad litem for unascertained or
unborn person

374 (repealed). Association to manage common interest
development

375 (added). Effect of disability on pending action

376 {amended). Injury to minor

377 {(repealed). Wrongful death

Lo L tn
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CHAPTER 4. EFFECT OF DEATH
§§ 377.110-377.530., Effect of death [see above]
CHAPTER 5 (heading added). FERMISSIVE JOIRDER

§ 378 (unchanged). Permissive joinder of plaintiffs
§ 379 (unchanged). Permissive joinder of defendants
$§ 379.5 (unchanged). Protective orders

§ 382 (unchanged). C(Class actions

§ 385 (repealed). Disability or death

CHAFTER 6 (heading added). INTERFLEADER

§ 386 (unchanged). Interpleader

§ 386.1 (unchanged). Interpleader funds

§ 386.5 (unchanged). Dismissal of stakeholder
§ 386.6 (unchanged). Costs and attorney’s fees

CHAPTER 7 {(heading added). INTERVEKRTION

§ 387 (unchanged). Intervention

§ 388 (repealed). Partnership or association

§ 388 (added). Copy of environmental litigation to Attorney
General

CHAPTER 8 (heading added). COMPULSORY JCINDER

§ 389 (unchanged). Compulsory joinder

§ 389.5 (unchanged). Joinder in action for recovery of property

§ 389.6 (repealed). Copy of environmental litigation to Attorney
General

§ 390 (repealed)., Action against hoard of fire commissioners

PROBATE CODE

550 {repealed), Action authorized

551 (repealed). Statute of limitations

552 (repealed). Procedure

553 (repealed). Defenses

554 {(repealed). Damages

555 (repealed). Application of chapter

573 (repealed). Survival of actions; continuation against personal
representative

9390 (amended). Claim covered by insurance

13554 (amended). Enforcement of llabllity

-1ii-
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Code of Civil Procedure §§ 366.1-366.2 (added), Time of commencement
of action after person's death

SEG. . Chapter 6 (commencing with Section 366.1) is added to
Title 2 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 6. TIME OF COMMENCEMENT OF ACTION
AFTER PERSON'S DEATH

366.1. Limitations period after death of person entitled to bring
action

366.1. If a person entitled to bring an action dies before the
expiration of the applicable limitations period, and the cause of
action survives, an action may be commenced before the expiration of
the later of the following times:

{(a) Six months after the person's death.

(b} The limitations period that would have been applicable if the
person had not died,

Comment. Section 366.1 restates part of former Section 353{a)
without substantive change. This section makes clear that the
decedent's death does not shorten the limitations period applicable to
the decedent’'s cause of action, but may extend 1t for up to sixz
months. As to survival of causes of action, see Section 377.210. For
persons entitled to bring the action, see Section 377.310 (holder of
decedent's cause of action),. See also Section 355 (one-year
limitations period after reversal).

§ 366.2, Limitations period after death of person agalnst whom action
may be brought

366.2. Subject to Part 4 (commencing with Section 9000} of

Division 7 of the Probate Gode governing creditor claims, if a person
against vhom an action may be brought dies before the expiration of the
applicable limitations period, an action may be commenced before the
expiration of the later of the following times:

{a) One vear after the person's death.

(b) The limitations period that would have been applicable if the
person had not died.

Comment , Section 366.2 restates part of former Section
353(b)~{c). This section is concerned only with the time within which
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an action against a decedent may be brought, not with the proper party
in such a case. See Section 377.410 (assertion of cause of action
against decedent). For cases where an action may be brought against
the estate of the decedent, rather than the personal representative,
see Sections 377.510-377.550 (insured claim). See alsoc Prob. Code § 58
("personal representative" defined). Filing a claim in probate tolls
the statute of limitations. Prob. Code § 9352, If a claim is filed in
probate and rejected, an action must be brought within the time
provided in Probate Code Section 9353. As to survival of causes of
action, see Section 377.210.

Note. This section is also the subject of proposed revisions in
5B 1855. If that bill is enacted, ¢he conflict will have to be
resolved. At a mwminimum, the alternative limitations pericd in
subdivision (b) would be eliminated, since SB 1855 provides for the
one-year limitations period in all cases.

X k *k k %
Code of Civil Procedure §§ 377,110-377.630 (added). Effeect of death

SEG. . Chapter 4 (commencing with Sectiom 377.110) is added to
Title 3 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. EFFECT OF DEATH

Article 1. Definitions

7.110., Beneficiary of decedent's estate

377.110. For the purposes of this chapter, "beneficlary of the
decedent's estate" means:

(a) If the decedent died leaving a will, the scle beneficiary or
all of the beneficiaries who succeed to a particular item of property
of the decedent under the decedent's will,

(b) If the decedent died without leaving a will, the sole person
or all of the persons who succeed to the cause of action or particular
item of property that is the subject of the cause of action under
Sections 6401 and 6402 of the Probate Gode or, if the law of a sister
state or foreign nation governs succession to the cause of action or
particular item of property, under the law of the sister state or
foreign nation.

Comment, Section 377.110 is a new provision drawn from Probate
Code Section 13006. See Sectlion 377.120 ("decedent’s successor in
interest" defined).
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377.120, Decedent's successor in interest
377.120. For the purposes of this chapter, "decedent's successor
in interest” means the beneficiary of the decedent's estate or other
successor in Interest who succeeds to the decedent's cause of action or
the particular item of the decedent's property that is the subject of a

cause of action.

Comment Section 377.120 is new. The term “successor in
Interest" is derived from the second sentence of former Section 385.
"Beneficlary of the decedent's estate"” is defined Section 377.110, and
refers to takers of assetz that are or would be subject to probate.
Other successors in interest include persons who take property at the
decedent's death by operation of a pay-on-death or transfer-on-death
provision in a contract or account agreement.

The decedent’'s successor in interest does not include a person to
whom the cause of action or property was assigned during the decedent's
lifetime,

Article 2. Survival and Continuatien

§ 377.210., Survival of cause of action

377.210. (a) Except as otherwise provided by statute, a cause of
action for or against a person is not lost by reason of the person's
death, but survives subject to the applicable limitations period.

(b) This section applies even though a loss or damage occurs
simultanecusly with or after the death of a person who would have been
liable if the person's death had not preceded or occurred
simultaneously with the loss or damage.

Comment. Subdivision (a) of Section 377.210 restates the first
part of former Probate Code Section 573{a) without substantive change.
Subdivision (b) restates former Probate Code Section 573¢(d) without
substantive change. The applicable limitations period may be affected
by the death of a person. See BSections 366.1-366.2 (time of
commencement of action after death of person).

220, Continuation of pending action
377.220. A pending action or proceeding does not abate by the
death of a party if the cause of action survives.

Comment. Section 377.220 restates part of the first sentence of
former Section 385 without substantive change.

77.230, Assignability of causes of action
377.230. RNothing in this chapter shall be construed as affecting
the assignability of causes of action.

—a_
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Comment , Section 377.230 restates former Probate Code Section
573(e) without substantive change.

Article 3, Decedent's Cause of Action

§ 377.310. Commencement of decedent’s cause of action

377.310. A decedent's cause of action that survives passes to the
decedent's successor in interest, subject to Chapter 1 (commencing with
Section 7000) of Part 1 of Division 7 of the Probate Code, and an
action may commenced by the decedent's personal representative or, if
none, by the decedent’s successor in interest,

Comment, Section 377.310 restates the first portion of the first
sentence of former Code of Civil Precedure Section 353 and part of
former Probate Code Section 573(a) without substantive change, but adds
the reference to the successor in interest drawn from former Code of
Civil Procedure Section 385. Under this section, an action or
proceeding may be commenced by the decedent's successor in interest
only if there is mo personal representative. The distributee of the
cause of action in probate is the successor in interest or, if there is
no distribution, the heir, devisee, trustee, assignee, or other
successor has the right to proceed under this section. See Section
377.120 ("decedent's successor in interest" defined). See also Prob.
Code § 58 ("personal representative" defined).

77.32 Continuation of decedent's pending action
377.320. On motlon, the court shall allow a decedent's pending
action or proceeding that does not abate to be continued by the
decedent's personal representative or, if none, by the decedent's
successor in interest.

Comment, Section 377.320 restates part of former Section 385, but
recognizes that the personal representative or successor in interest
has an absolute right to be substituted for the decedent; substitution
in this situation 1s not discretionary with the court. See, e.g.,
Pepper v. Superior Court, 76 Cal. App. 3d 252, 260, 142 GCal. Rptr., 759
(1977). See also Section 377.120 ("decedent’s successor in interest"
defined).

377.330, Affidavit or declaration by decedent's successor in interest
377.330. (a) The person who seeks to commence an action or
proceeding or to continue a pending action or proceeding as the
decedent’'s successor in interest under this article, shall execute and
file an affidavit or a declaration under penalty of perjury under the
laws of this state stating all of the following:

4
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(1) The decedent's name.

(2) The date and place of the decedent's death.

(3) "No proceeding is now pending in California for administration
of the decedent's estate."

{(4) If the decedent's estate was administered, a copy of the final
order showing the distribution of the decedent’'s cause of action to the
successor in interest.

{5) Either of the following, as appropriate:

(A} "The affiant or declarant is the decedent's successor in
interest (as defined in Section 377.120 of the California Code of Civil
Procedure) and succeeds to the decedent's interest in the action or
proceeding.”

(B} "The affiant or declarant 1is authorized to act on behalf of
the decedent's successor in interest (as defined in Section 377.120 of
the California Code of Civil Procedure) with respect to the decedent's
interest in the action or proceeding.”

(6) "No other person has a superior right to commence the action
or proceeding or to be substituted for the decedent in the pending
action or proceeding."

(7) "The affiant or declarant affirms or declares under penalty of
perjury under the laws of the State of California that the foregoing is
true and correct."

(b) Where more than one person executes the affidavit or
declaration under this section, the statements required by subdivision
{a) shall be modified as appropriate to reflect that fact.

(c) A certified copy of the decedent's death certificate shall be
attached to the affidavit or declaration.

Comment. Section 337.330 is new. The affidavit provided in this
section is drawn from the affidavit provided in Probate Code Section
13101.

77.34 Order concerni arties
The court in which an action is commenced or continued under this
article may make any order concerning parties that is appropriate to
ensure proper administration of Justice in the case, including
appointment of the decedent's successor in interest as a speclal

administrater or guardian ad litem,
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Comment. Section 377.340 is new. The court in which the action
or proceeding is pending has authority to resolve questions concerning
the proper parties to the litigation and to make conclusive and binding
orders, Iincluding determinations of the right of a successor in
interest to commence or continue an action or proceeding, The
references to appointment of the successor in interest as a special
administrator or guardian ad litem are intended to recognize that there
may be a need to impose fiduciary duties on the successor to protect
the interests of other potential beneficiaries. See Code Clv. Proc. 4§
372-373.5 (guardian ad 1litem); Prob. Code 8§ 8540-8547 (special
administrator).

377.35 Damages_recoverable by decedent’'s personal re resentative or
successor in interest

377.350. In an action or proceeding by a decedent's personal
representative or successor iIn interest on the decedent's cause of
action, the damages recoverable are limited to the loss or damage that
the decedent sustained or incurred before death, including any
penalties or punitive or exzemplary damages that the decedent would have
been entitled to recover had the decedent lived, and do not include
damages for pain, suffering, or disfigurement.

Comment, Section 377.350 restates former Probate Code Section
573(c) without substantive change, and adds the reference to the
successor in interest. See Section 377.120 ("decedent's successor in
interest” defined). The 1limitations in this section apply to the
decedent's cause of action and not to a cause of action that others may
have for the wrongful death of the decedent. See Sections
377.610-377.630 (wrongful death).

Artiele 4, Cause of Action Against Decedent

§ 377.410. Assertion of cause of action against decedent
377.410. Subject to Part 4 (commencing with Section 5000) of

Division 7 of the Probate Code governing creditor claims, a cause of
action against a decedent that survives may be asserted against the
decedent's personal representative or, to the extent provided by
statute, against the decedent’'s successor in interest.

Comment. Section 377.410 restates the first portion of the second
sentence of former (ode of Civil Procedure Section 353 and part of
former Probate Code Section 573(a) without substantive change. For
speclal rules providing direct 1iability of successors in interest,
see, e€.g., Prob. Code §§ 13109 {(transferee of property by affidavit),
13550 (surviving spouse who takes property without administration)},
18201 (trust assets),

The introductory portion of Section 377.4l0, referring to Part 4




SLaff Draft o

(creditor claims) of Division 7 of the Probate Code, is intended for
cross-referencing purposes. See Prob. Code §§ 9350-9399 (claims in
litigation). For speclal rules governing 1iability covered by
insurance, see Section 377.510.

See also Section 377.120 ("decedent's successor in interest"
defined); Prob. Code § 58 ("personal representative" defined).

377,420, Continuation of pending action against decedent

377.420. {(a) On motion, the court shall allow a pending action or
proceeding against the decedent that does not abate to be continued
against the decedent’s personal representative or, to the extent
provided by statute, against the decedent's successor in interest.

(b) The court may not permit an action or proceeding to be
continued against the personal representative unless proof of
compliance with Part 4 (commencing with Section 9000) of Division 7 of
the Probate Code governing creditor claims is first made.

Comment. Subdivision (&) of Section 377.420 supersedes part of
former Section 385. Under subdivision (a) an action or proceeding may
be continued against the decedent's successor in interest only if a
statute provides for 1liability in such cases. For special rules
providing direct liability of successors in interest, see, e.g., Prob.
Code §§ 13109 (transferee of property by affidavit), 13550 (surviving
spouse who takes property without administration), 18201 (trust assets).

Subdivision (b) restates the second sentence of former Probate
Code Section 709 without substantive change.

See also Section 377.120 ("decedent's successor in interest"
defined); Prob. Code § 58 ("personal representative” defined); Veh,
Code § 17452 (continuation of action against personal representative of
nonresident defendant invelved in motor vehicle accident).

§ 377.430. Damages recoverable in action against decedent's personal
representative

377.430. In an actlon or proceeding against a decedent's personal

representative on a cause of action against the decedent, all damages
are recoverable that might have been recovered against the decedent had
the decedent lived except damages recoverable under Section 3294 of the
Civil Code or other punitive or exemplary damages.

Comment. Section 377.430 restates former Probate Code Section
573(b) without =substantive change.

Article 5, Tnsured Claims

Note, This article would continue the provisions concerning
insured claims set out in Probate (Code Sections 550-555. However,
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these provisions could be left in the Probate Code, if the Commission
desires. If so, the following cross-reference provision should be
substituted for the provisions in this article:

77.51 Action on ingur 1aim
377.510. An action to establish the decedent's liability
for which the decedent was protected by insurance may be
commenced or continued against the decedent’s estate as
provided in Chapter 1 (commencing with Section 550) of Part
13 of Division 2 of the Probate Code.

§ 377.510, Action on insured claim

377.510. (a) Subject to the provisions of this article, an action
to establish the decedent's 1liability for which the decedent was
protected by insurance may be commenced or continued against the
decedent's estate without the need to join as a party the decedent's
personal representative or successor in interest.

(b) The remedy provided in this article is cumulative and may be
pursued concurrently with other remedies provided.

Comment, Section 377,510 restates former Probate Code Section 550
without substantive change. If the plaintiff seeks damages 1in excess
of the insurance policy 1limits, the plaintiff must file a claim and
establish the liability other than under this section. See Section
377.420 (damages recoverable in action against decedent's personal
representative). The time limited for bringing an action under this
article is one year after expiration of the applicable statute of
limitations. See Section 377.520 (statute of limitation). See Code
Civ. Proc. § 377.120 ("decedent's successor in interest" defined);
Prob. Code § 58 ("personal representative" defined).

§ 377,520, Statute of limitations

377.520. If the limitations period otherwise applicable to the
action has not expired at the time of the decedent's death, an action
under this article may be commenced within one vyear after the
expiration of the limitations period otherwise applicable.

Comment., Sectlon 377.520 restates former Probate Code Section 552
without substantive change.

§ 377.530, Procedure

377.530. {a) An action under this article shall name as the
defendant "Estate of (name of decedent), Deceased." Summons shall be
served on a person designated in writing by the insurer or, if none, on

the insurer. Further proceedings shall be in the name of the estate,
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but otherwise shall be conducted in the same manner as if the action
were against the personal representative.

(b) On motion of an interested person or on its own motion, the
court in which the action is pending may, for good cause, order the
appointment and substitution of a perzonal representative ags the
defendant.

(c) An action against the estate of the decedent under this
article, may be consclidated with an acticon against the personal
representative.

Comment., Section 377.530 restates former Probate Code Section 552
without substantive change. Subdivision (¢) makes clear that an action
directed toward collecting from the insurance proceeds wunder this
article may be consolidated with an action againgt the decedent's
personal representative for the excess. Consolidation may be
appropriate since the 1ssues relating to liability are the same. See
also Sectlon 377.510(b) (remedies cumulative), 377.540 (defenses). See
Prob, Code § 58 ("personal representative" defined).

§ 377.540, Defenses to action on insured claim

377.540, The insurer may deny or otherwise contest its liability
in an action under this article or by an independent action. Unless
the personal representative is joined as a party, a Judgment in the
action under this article or in the independent action does not
adjudicate rights by or agalnst the estate,

Comment, Section 377.540 restates former Probate Code Section 553
without substantive change.

.5 Damages jn action on jnsured claim

377.550. (a) Except as provided in subdivision {b), elther the
damages sought in an action under this article shall be within the
limits and coverage of the insurance, or recovery of damages outside
the limits or coverage of the insurance shall be waived. A judgment in
favor of the plaintiff in the action 1is enforceable only from the
insurance coverage and not against property in the decedent's estate,

(b) Where the amount of damages mought in the action exceeds the
coverage of the insurance, subdivision (a) does not apply if both of
the following conditions are satisfied:

(1) The decedent's personal representative is joined as a party to
the action.

(2) The plaintiff files a claim under Section 9390 of the Probate
Code.
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Comment. Section 377.550 restates former Probate Code Section 554
without substantive change.

§ 377.560., Application of article

377.560. (a) This article applies only to an action commenced on
or after July 1, 1989.

(b) The applicable law in effect before July 1, 1989, continues to
apply to an action commenced before July 1, 1989, notwithstanding its
repeal by Chapter 1199 of the Statutes of 1988.

Comment. Section 377.560 restates former Probate Code Section 555
without substantive change.

Article 6, Wrongful Death
§ 377.610. Parties in wrongful death action

377.610. A cause of action for the death of a person caused by
the wrongful act or neglect of another may be asserted by any of the
following persons or by the decedent's personal representative on their
behalf:

(a) The persons, including the surviving spouse, who would be
entitled under the statutes of intestate succession to the property of
the decedent.

{b) Whether or not qualified under subdivision {a), if they were
dependent on the decedent, the putative spouse, children of the
putative spouse, stepchildren, or parents. As used 1n this
subdivision, "putative spouse" means the surviving spouse of a void or
voidable marriage who is found by the court to have believed in good
faith that the marriage to the decedent was valid.

(c) A minor, whether or not qualified under subdivision (a) or
(b), if, at the time of the decedent's death, the minor resided for the
previous 180 days in the decedent’'s household and was dependent on the
decedent for one-half or more of the minor's support.

Comment. Section 377.610 restates subdivision (b) and the first
part of the first sentence of former Section 377(a) without substantive
change. If the wrongdoer dies before or after the decedent, the cause
of action provided in this section may be asserted against the personal
representative of the wrongdoer. See Sections 377.210 (survival of
cause of action), 377.320 (parties).

Unlike other provisions of this chapter that relate te causes of
action belonging to the decedent, this article relates to a cause of
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action for the decedent's wrongful death, which belongs not to the
decedent, but to the persons specified in this section. Thus, the
cause of action is not property in the estate of the decedent, and the
authority of the personal representative to assert the cause of action
1s for administrative convenience only and is not for the benefit of
creditors or other persons interested in the decedent's estate.

77.62 Damages jn wrongful death action
377.620. In =2n action under this article, damages may be awarded
that, under all the circumstances of the case, may be just, but may not
include damages recoverable under Section 377.350. The court shall
determine the respective rights in an award of the persons entitled to
assert the cause of action.

Comment., Sectlon 377.620 restates the third and fourth sentences
of former Section 377(a) without substantive change.

§ 377.630. Joinder and consolidation of actions
377.630. (a) An action under Section 377.310 may be joined with
an action under Section 377,610 arising out of the same wrongful act or

neglect.

{b) An action under Section 377.610 and an action under Section
377,320 arising out of the same wrongful act or neglect may be
consolidated for trial as provided in Section 1048.

Comment, Subdivision (a) of Section 2377.630 restates and
generalizes the fifth sentence of former Section 377(a).

Subdivision (b) replaces the last sentence of former Section
377(a). This subdivision incorporates the general provision governing
conselidation of actiens which recognizes the court's discretion to
order consolidation. Former Section 377(a) provided that the court
"shall” order consclidation on motion of an interested party.

CONFORMING CHANGES

Civil Code

Civil Code § 1363 (amended). Association to manage common interest

development
SEC, . Section 1363 of the Civil Code is amended to read:

1363. (a) A common interest development shall be managed by an
asgociation which may be incorporated or unincorporated. The

association may be referred to as a community association.
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(b) An asscciation, whether incorporated or unincorporated, shall
prepare a budget pursuant to Section 1365 and disclose information, 1if

requested, in accordance with Section 1368,

(c) Unless the governing documents provide otherwise, and

regardless of whether the assoclation is incorporated or
unincorporated, the association may——edereise——the has  all of the
following powers:

(1) The powers granted a nonprofit mutual benefit corperation, as
enumerated in Section 7140 of the Corporations Code, except that an
unincorporated association may not adopt or use a corporate seal or
issue membership certificates in accordance with Section 7313 of the
Corporations Code. AR-——asseeiationy———vhether-——-incorporated —or
unineefparatedT—auaﬁ—exeﬁeiae—%&Hbmpewef&_granted—4xkﬂm&—iuﬁmmﬂaidfﬁr-by
Seetien—3¥4-ef—the—Gede—e?—Gi#ii—Preeedufe—and-ehe

2) Standi to institute defend, settle or Intervene in
litjgation, arbitration, mediation, or administrative proceedings in

its own name as the real party in interest and without joining with it

the individual owners of the common interest development, in matters
pertaining to the following:

(A) Enforcement of the governing documents,

(B) Damage to the common areas,

(C) Damage to the separate interests that the association is
obligated to maintain or repair,

(D) Damage to the separate interests which arises out of, or is
integrally related to, damage to the common areas or separate Interests

that the association is obligated to maintain or repair,
(3) The other powers granted to the association in this title.

the-assoeiation-may-be-referred-te-as—a—community-asaoeiations

An——asaeeiaEienT——wheehef——4neefpefased——efu—unineefpeeatedy-—sha}i
prepare—a-budget-pursuant—te-Seetion-1365—and -disclose-information,—if
requestedy;-in—aceordanee-with-Seetion-1368+

Comment, Section 1363 is amended to incorporate the substance of
former Code of Civil Procedure Section 374 1in newly designated
subdivision (c). The section is also reorganized for clarity. The
order of some provisions is altered tc preserve the material in
subdivision (b), as it was designated by 1988 Cal. Stat. ch. 123, § 1,
since this provision is referred to in Section 1373. The subdivision
designations added in 1988 were omitted when Section 1363 was amended
by 1989 Cal. Stat. ch. 571, § 1.
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Civil Code § 3294 {amended). Exemplary damages

SEG. . Section 3294 of the Civil Code is amended, to read:

3294. (a) In an action for the breach of an obligation not
arising from contract, where it is proven by clear and convincing
evidence that the defendant has been gullty of oppression, fraud, or
malice, the plaintiff, in addition to the actual damages, may recover
damages for the sake of example and by way of punishing the defendant.

{b) An employer shall not be 1liable for damages pursuant to
subdivision (a), based upon acts of an employee of the employer, unless
the employer had advance knowledge of the unfitness of the employee and
employed him or her with a consclous disregard of the rights or safety
of others or authorized or ratified the wrongful conduct for which the
damages are awarded or was personally gullty of oppression, fraud, or
malice. With respect to a corporate employer, the advance knowledge
and conscious disregard, authorization, ratification or act of
oppression, fraud, or malice must be on the part of an officer,
director, or managing agent of the corporation.

(¢) As used in this section, the following definiticns shall apply:

(1) vMalice" means conduct which is intended by the defendant to
cause injury to the plaintiff or despicable conduct which is carried on
by the defendant with a willful and conscious disregard of the rights
or safety of others.

(2) "Oppression” means despicable conduct that subjects a person
to cruel and unjust hardship in conscious disregard of that person's
rights.

(3) "Fraud" means an intentional misrepresentation, deceit, or
concealment of a material fact known to the defendant with the
intention on the part of the defendant of thereby depriving a person of
property or legal rights or otherwise causing injury.

{(d) Damages may be recovered pursuant to this section in an action
pursuant to Seetien—377--of -the-Gede-of-Livil-Procedure-—or-Seetien-573
of—-the-Probate--GCode (Chapter 4 (commencing with Section 377.110) of
Title 3 of Part 2 of the GCode of Civil Procedure based uponn a death
which resulted from a homicide for which the defendant has been

convicted of a felony, whether or not the decedent died instantly or

survived the fatal injury for some period of time. The procedures for
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Jjoinder and consolidation contained in Section 377 377.630 of the Code
of Civil Procedure shall apply toc prevent multiple recoveries of
punitive or exemplary damages based upon the same wrongful act.

(e) The amendments to this section made by Chapter 1498 of the
Statutes of 1987 apply to all actions in which the initial trial has
not commenced prior tc January 1, 1988,

Comment. Section 3294 is amended to revise section references.

of Civil Pro re

Code of GCivil Procedure § 353 (repealed), Death of party before

expiration of limitation period

SEC. . Section 353 of the Code of Civil is repealed.

383,——{a)~-Ef—a-person-entitled-to-bring an saction-dles before—the
expiration—ef—the-time-limited —for--the —eommencement-thereof;—and—the
eause-of—-aetion-survivesy—en-action-may--he-—ecommenced-by—-the -personla
representativesy——after--the--expiration-ef—thet —time;—and-slthin -six
months-—from—the—personta-death

{b)—Bxeept—as——provided in-aubdivisien-{e}——if-aperson—against
whom—an—action-mey-be—breught—-dies-before—the--expiration—of—the-time
timited-for—the-commencement-thereofy—and-the-eaune—of-action-purviveay
an—ae—t—i-en—-may——be——eemeneed-—againaEu-the—-pefsenJ-a-—Eep-re&e&E&e—i-v-eﬂ-,-—aftef
the--ex¥piration-of--that—time,——and-sithin-ene—year —-after—the--date—of
death~

{e)—lf—-a--person-against-vhen-an—-action-may-be-brought-died-before
July—3---1988 —and -before —the—exnpiration-—ofthe time-limited—£for-the
eommeneenent—ef—-the--astion,—and-the-eause-of-aetion-survives;—an—aetion
ray—-be——ecommenced——againat——the--persenta——reprenentatives—before-—the
expiration-of-the-later—of-the-following-timest

€13 ——July—1 1980, —or——-ene——year—after—the —issuing-—of—letters
testamentary—or—of-adminietrationy—whichever-ip-the-earlier—time~

£23-The-time-limited-for—the-commenecement-of—the-aptions

Comment , Subdivision (a) of former Section 353 is restated
without substantive change in Sections 366.1 (limitations period after
death of person entitled to bring action) and 377.310 (commencement of
decedent's cause of action). See also Section 377.210 {survival of
cause of action). BSubdivisions (b) and {c) are superseded by Sections
366.2 (death of person against whom action may be brought), 377.520
{statute of limitations), and 377.410 (assertion of cause of action
against decedent).
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Note. This section is also the subject of proposed revisions in
S8 1855, If that bill is enacted, its provisions would be incorporated
into the sections that supersede Section 353 in this draft.

Code of Civil Procedure § 1353.5 (repealed)}., Death of person against

whom action may be brought; action against surviving spouse

SEC. . Sectlon 353.5 of the Code of Civil Procedure is repealed.

35315T——JHLa&—ﬂefse&magain&b-whem—1ur—aeeia&—amah~be-4»&»59“&-diea
hefefe—-4ﬂu}—-e1§i£a£49n~n0£_-ehe——{Hﬂﬂﬁﬂﬁy——eﬁ—-iimitatianenuiof——the
esmeneeuent—ef—-the—-a-e—t—i—m-md-—bhe—eauae—o—f—-&et—ian—-eﬂfwi#es-raaﬁ—aeeien
agaia5%—themsurvivéngnapouae_eﬁ—the—peeaan—whieh—is—breught—purauane—to
Ghaptef—3—{eemmeneingnwi%h_SeebLe&-435§G}ne§_Pare-ék—ef-névieian—4}—e£
the—Proebate-Gode-may-be-commeneed-within-four-months-after-the—death-of
the-person-er-before—the-expiratien-of-the statute-of -limitations—-whieh
weu14—havembeennappiie&bke—b&—the—eause-ef—&esien—againse—the—peraen—if

the-person-had-not—diey-whichever-seeurs—later:
Comment, Former Section 353.5 is restated in Probate Code Section
13554(c) (enforcement of liability) without substantive change.

Note. This section would be repealed by SB 1855. If that bill is
enacted, it will be unnecessary to repeal it here.

Code of Civil Procedure ended Limitation on new action
following reversal on appeal
SEC. . Section 355 of the Code of Civil Procedure is amended to
read:

355. If an action 1s commenced within the time prescribed
therefor, and a judgment therein for the plaintiff be reversed on
appeal, the—-pLa—i—&t—i-f—f—,—-&r--i-f—-he--die—-and——bhe—eause-e—f—-&et-ien—-au-w—i#e—r
his-representativeay—may--commenee a new action within is_not barred by
the statute of limitations until one year after the reversal.

Comment, Section 355 is amended for conformity with the revised
rules concerning litigation after death of a party. See Sections
377.110-377.630. As revised, this section also avoids the former
implication that the plaintiff had a right to bring the same action
again after reversal. See, e.g., Watterson v. Owens River Canal Co.,
190 Cal. 88, 93, 210 P. 625 (1922).

Code of Civil Procedure § 367 (chapter heading)

SEC. . A chapter heading is added immediately preceding Section
367 of the Code of Civil Procedure, to read:
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CHAPTER 1. GENERAL PROVISIONS

Code of Civil Procedure § 367 (amended), Real party in interest
SEC. . Section 367 of the Code of Civil Procedure is amended to
read:

367. Every action must be prosecuted in the name of the real
party in interest, except as otherwlse provided in-Sections—369—-and—374
af-this-eede by statute.

Comment Section 367 is amended to eliminate the obsoclete listing
of statutes that permit prosecution of an action In the name of a
person other than the real party in interest. Statutes that permit
prosecution in the name of a person other than the real party in
interest include Civil Code Section 1363 {asscciation to manage common
interest development) and GCode of Civil Procedure Sections 369
(fiduciaries) and 377.510-377.550 (insured claim).

Code of Civil Procedure § 368.5 ({(added). Transfer of interest in

pending action

SEC. . Section 368.5 is added to the Code of Givil Procedure,
to read:

368.5. An action or proceeding does not abate by the transfer of
an interest in the action or proceeding or by any other trangfer of an
interest. The action or proceeding may be continued in the name of the
original party, or the court may allow the person to whom the transfer
is made to be substituted in the action or proceeding.

Comment. Section 368.5 restates part of former Section 385
without substantive change.

Code of Civil Procedure § 369 (amended). Fiduciaries
SEC. . Section 369 of the Code of Civil Procedure is amended to

read:

369. (a) An—exeecutor--or-adminietrator -er--trustee—of-—an-cupress
EFusEy——oF & —Person-—expressly--authorised—-by—statute, The following
persons may sue without joining with-him-or--her as parties the persons
for whose benefit the action is prosecuted:

{1 A perscnal representative,

(2) A trustee of an express trust,

{3) Except for a person upon whom a power of sale has been
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conferred pursuant to a deed of trust or mortgage, & person with whom,
or in whose name, a contract is made for the benefit of anothery—48-4
trustee-of-an—express—trusty-within-the-meaning—of—this-geetion.

{4) Any other person expressly authorized by statute.

(b) FRotwithstanding subdivision (a), a trustee upon whom a power
of sale has been conferred pursuant to a deed of trust or mortgage may
sue to exercise the trustee's powers and duties pursuant to Chapter 2
(commencing with Section 2920) of Title 14 of Part 4 of Division 3 of
the Civil Code. ‘

Comment, Subdivislon (a) of Section 369 is reorganized and the
terminology clarified. These changes are technical and not
substantive. See also Prob. Code §§ 58 ("personal representative”
defined), 82 ("trust" defined), 84 (“trustee” defined).

Code of Civil Procedure § 369.5 (added). Partnership or asscciation
SEGC. » Section 369.5 is added to the Code of Civil Procedure,

to read:

369.5. (a) A partnership or other unincorporated assocliation,
vwhether organized for profit or not, may sue and be sued in the name it
has assumed or by which it 1s known.

(b) A member of the partnership or other unincorporated
assoclation may be Joined as a party in an action against the
unincorporated asscciation. If service of process 1is made on the
member as an individuval, whether or not the member is also served as a
person upon vwhom service is made on behalf of the unincorporated
association, a Jjudgment against the member based on the member's
personal liability may be obtained in the action, whether the liability
is joint, joint and several, or several.

Comment, Section 369.5 restates former Section 388 without
substantive change.

Code of Civil Procedure § 370 (chapter heading)

SEC. + A chapter heading is added immedlately preceding Section
370 of the Code of Civil Procedure, to read:

CHAPTER 2. MARRIED PERSON
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Code of Civil Procedure § 372 (chapter heading)

SEC, - A chapter heading is added immediately preceding Section
372 of the Code of Civil Procedure, to read:

CHAPTER 3. DISABILITY OF PARTY

Code of Civil Procedure 4 (repealed Association to manage common
interest development

SEC. . Sectlon 374 of the Code of Civil Procedure is repealed.

374~———An--aspoeiation——entablished —to--manage —a —common——interest
developrent--purstant—to——Seetion—-1363-—ef——the—Giwil -Code —ahall--have
atand-iag——t—e——iast—i—‘eu-be—raéef-eﬁd?—aet-t-le,——er-—i-ntewene——in——l-it-igatian,-
arbitrationy-mediation;-—or—administrative—proceedings—in-iteown-name
ag—-the—-real——party-—in——interest—and—-without——jeining-with——i&——the
individual—-ovners—eof--the——commen——interent——developmenty;——in-—-matters
pertainingto-the-followings

{a)-Enforeement—of-the-governing-doeuments

£{b)-Damage-to-the-common—areasr

{e)—Damage -to——the--separate-interests—which-the-sosoeiation—isg
obligated-to-maintain-epr-repair.

{-d}--Dam&g-e—-t—e——the—sepm—te——i-n-b&ea%&-whieh—-&r—i&es-—eu&—o{r—or——ia
integrally-relatedto;--damege—te—the-common-areas—or—separate-interests
that—the-apgoeiation-io-obligated-to-maintain-or-repais+

Comment. Former Section 374 is restated in Civil Code Section
1363 (assoclation to mansge common interest development) without
substantive change.

Code of Civil Procedure § 375 (added), Effect of disability on pending
action

SEG. . Section 375 is added to the Code of Civil Procedure, to

read:

375. An action or proceeding does not abate by the disability of
a party. The court, on motion, shall allow the action or proceeding to
be continued by or against the party's representative.

Comment. Section 375 restates part of former Section 385, but
makes clear that substitution of the representative of a disabled
person 1s mandatory rather than permissive.
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Code of Civil Procedure § 376 (technical amendment), Injury toc minor

SEC. . Section 376 of the Code of Civil Procedure is amended to
read:

376. (a) The parents of a 1legitimate unmarried minor child,
acting jointly, may maintain commence an action for injury to sueh the
child caused by the wrongful act or neglect of another. If either
parent shail-—-fedl fails on demand to join as plaintiff in sueh the
action or is dead or cannot be found, then the other parent may
maintain—eueh commence the action amd-the, The parent, if living, who
does not join as plaintiff must shall be joined as a defendant and,

before trial or hearing of any question of fact, must ghall be served

with summons either in the manner provided by law for the service of a
summons in a civil action or by sending a copy of the summons sand
complaint by registered mail with proper postage prepald addreased to
sueh that parent's last known address with request for a return
receipt. If service is made by registered mall, the production of a
return receipt purporting to be signed by the addressee creates a
rebuttable presumption that sueh the summons and complaint have been
duly served, The presumption established by this gection iz a
presumption affecting the burden of producing evidence. The respective
rights of the parents to any award shall be determined by the court,

(b} A parent may maintein commence an action for such an injury to
his or her illegitimate ummarried minor child if a guardian has not
been appointed. Where sueh a parent who does not have care, custedy,
or control of the child brings the action, the parent who has care,
custody, or control of the child shall be served with the summons
either in the manner provided by law for the serving of a summons in a
civil action or by sending a copy of the summons and complaint by
registered mail, with proper postage prepaid, addressed to the last
known address of sueh that parent, with request for a return receipt.
If service is made by registered mail, the production of a return
receipt purporting to be signed by the addressee creates a rebuttable
presumpticn that the summons and complaint have been duly served. The
presumption established by this section is a presumption affecting the
burden of producing evidence. The respective rights of the parents to

any award shall be determined by the court.
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{c) The father of an illegitimate child who maintains commences an
actlon under this section shall have acknowledged in writing prior to
the child's injury, in the presence of a competent witness, that he is
the father of the child, or, prior to the child's injury, have been
judicially determined tc be the father of the child.

{d) A parent of an illegitimate child whe does not maintain
commence an action under this section may be joined as a party thereto,

{e) A guardian may meintain commence an action for such an injury
to his or her ward.

{f) #my-—-sueh An action under this section may be maintained
commenced against the person causing the injury. If any other person
is responsible for any-sueh the wrongful act or neglect, the action may
also be maintained commenced against sueh the other person. The death
of the child or ward shall does not abate the parents®' or guardian's
cause of action for his—er--her the child's injury as to damages
accruing before his-er-her the child's death.

{g) In every an action under this section, sueh damages may be
given-as awarded that, under all of the circumstances of the case, may
be just4, except that in-any;

(1) ITn _an action maintained commenced after the death of the child
or——ward—-or—againet-—the--executor-—or—eadninistrater—of, the damages

recoverable are as provided in Section 377.350,
(2) Where the person causing the injury 1is deceased, the damages

recoverable shall--be In an action against the decedent's perscnal

representative are as provided in Section §73-—ef--the—Rrebate--Cede
77.430.

(h) If an action arising out of the same wrongful act or neglect

may be maintained commenced pursuvant to Section 377 377.610 for
wrongful death of amy-seueh a child described in this section, the
action authorized by this section askall pay be consolidated therewith

for trial smn-metieon-ef-any-interested—party as provided in Section 1048.

Comment, Section 376 is revised to correct cross-references, to
add subdivision letters to the existing paragraphs, and to improve the
wording. For consistency with the prevailing terminology in Title 2
(commencing with Section 312), references to "maintaining" an action
have been replaced with "commencing” an action., The word “ward" in
subdivision (g)(1l) has been omitted as surplus. These changes are
technical and not substantive,

Subdivision (h) 1s revised for consistency with Section 377.630.
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Code of Civil Procedure § 377 (repealed), Wrongful death

3EC. . Section 377 of the Gode of Civil Procedure is repealed,

-3?-'.‘-r--{ﬂ—)—-When-—-Ehe—d-ea-eh—ef—+-pe1=eon——ia——eaa&ed-—bv~-t—he—-wz=engfai
aee—e-r—-&eg—Lee-t—-e-f——&nebher»;-—his-a1=—hef—he-irs-ef—peraana}—fepreaentatives
an—-thei-r—-beh&H—-mas#mi—nt—a-i—n—an-«&e—t—ioa—-f—w—-damg-ea-—ega—imt——the——persea
eauaing——t-he——éea-t-b,——er—-i-n—;eae&—aﬁ—the—&e&th—&f—-eueh——wrengd&e&r-agaiast
t:he—-pe-r-sona—l——Eepseeeﬁba»eirve—e«f—-eueh—-wongdoea—-whether——-the-—wreagdoef
diee—-be-ﬁo{-e—af--a-f—t-e-r——Ehe—d-ea-th—-ef—-the--pe-men——i-&j-ﬂr-ed-r——-l-f——&aa--aehef
pefBan—is—-rea-pena—ib—l&—f—er—-aa*—&ueb-w;angful—ee-t—or—-neg—l—ee—e—,——the-aeE-ian
mey—alse-be--mainteined-against-sueh-other-person;—-or-in—ease-of-hig-or

her—death;—his--or-her-personal-representatives.—In-everyp-aetion—under
this-seetion;-such-dameges—may-be-given-as—-under-all-the-sireumatances
of—the-—easer-may—be—justy—but--shall-not——inelude—damages—recoverable
under-Section-573—ef--the-Prebate—Gode—-The-respeetive—sighte—ef—the
he-i-fa——i—n——aﬂy—-awerd——-sha-l—l——-be—-detem-i-ned——by—-the——-emmt—.———ﬁm——aet-ien
brought--by—personal--representatives—of-—the—-decedent -pureuant——to-the
provisiens—of-—Seetion—573-6f -the-Rrobate--Cede-may—-be-joined-with —an
aee-i-en—a—r—ia—ing--out—-o-f—-the—same—wrensfu-l-—aet—er—negieee-—breught—purauane
to-the-previsions-ef-thig-seetion,——If-an—aetion—be--brought-pursusnt-te
the-previsiens—of--this-—oceetion—and-a—separate-aetion-arising-eut—-of-the
same-wrongful--act--or-negleet-be—brought- purevant--to-the--provisions —of
Seetion-573—of--the-Prebate—GCodey—puch-eetiona-shall-be-consolidated—for
trial-on-the-motion-of-any-interested-party-
¢b)}-For—the-purposes-—of —subdivision—(a),—"heirs" -mesns--only--the
fellowing+
{-.J:)—-T-hos-e—-per—&eim—whe--weu-ld-—be—entie-]:ed-#.e—sueeeed—ta—the—pfaperey
ef—ehe—éeeedent—-aeeoré—i—ng——be—-Ehe—pfav-iaiena—e-f—-ila{-t--a-—(-eemmenei-ng--with
Seetion-6400)-ef-Divisien-6-of-the-Brobate-Coder
£2)-Whether-—er—not--qualified -under--paragraph —(1)y—-+E—thervere
dependent——on-—the——deecedenty——the——putative——apouse;—ehildren——of——the
putatéve—apeuse-,——etepeh—ﬂdfen-,-—and—paeen%s-;-—ﬁ-a—-&med——i:n--@h&e—paragraph-,
Lputative—spouse'’l-means—-the —surviving -spouse——of —a--void—or—veidable
marriage-whe-is-found-the—eourt-to-have-believed-ingood--faith -that-the
marriage—-to—the-deeedent-was-validy;—and
{3)-Minorsy-vhether-er-net-quelified-under-paregraphe (1) -and—{2)5
ify-at—the-time-of-the—decedentls desthy--they-resided—for-the—previous
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189~—da-ye——i:n-—-t-h-e--€1~eeedent-'e—-heusehaJ:d—azmd-—#efe--dependent——u-pen——the

deeeéent—£er—ane—half—af-mafe—ef—eheif—auppefe7
Ne%h—ing—-im—th—i—s—-&ubd—kr-is—ien—-sh&l—l-—he—esnatfued—te—ehange—ef—medif-y

the-definition-of-theirs!-under-any-ether-previsiona—of-law-

Comment. The first part of the first sentence of subdivision (a)
and subdivision (b) of former Section 377 are restated in Section
377.610 (parties in wrongful death action) without substantive change.
The last part of the first sentence of subdivision (a) is superseded by
Sections 377.210 (survival of cause of action) and 377.410 {assertion
of cause of action against decedent). The second sentence of
subdivision (a) is superseded by Sections 377.610 (parties), 377.210
(survival of cause of action), and 377.410 (assertion of cause of
action against decedent). The third and fourth sentences of
subdivision (a) are restated in Section 377.620 (damages in wrongful
death action) without substantive change. The fifth sentence of
subdivision (a) is restated and generalized in Section 377.630(a)
(joinder of causes of action). The last sentence of subdivision (a) 1is
superseded by Section 377.630(b) (consolidation of actions). See the
Comment to Section 377.630(b)}.

Code of Civil Procedure § 378 {(chapter heading)

SEC. . A chapter heading is added immediately preceding Section
378 of the Code of Civil Procedure, to read:

CHAPTER 5. PERMISSIVE JOINDER

Code of Givil Procedure § 385 (repealed). Disability or death

SEC. . Section 385 of the Code of Civil Procedure is repealed.

385+-—An-aetien—or—proceeding-does-net-abate-by--the—-death, -or—any
el-i-aabii-iEy—-af——&—-pa-r-ty—,—-e—r—-by-—bhe—tsana£ef—e-f—-any——i-nee-ree%—teherei-nr—~if
the-eause—of-aetion-gusrvives—or-econtinves+——In-ease—of-the-death-or-any
disability-—of —a—party;—-the-eourty—on-metiony—may--ellov-the—actien—or
preceeding——to——be——eontinued—-by-——er-—againet-—hie——representative——or
sueeespor—ia-interest-——-In-ease—of-any--other transfer—of-interesty—the
aetion—or-preeeeding--may-be-eontinved—-in—+the-—name—of —the—-original
partyy—-or--the—eourt—may--allow-the-person—to-whemthe -trensfer-io—made
to-be-gubstituted-in-the-aection-or-proceeding,

Comment, Section 385 1is restated in Sections 368.5 (transfer of
interest in pending action), 375 (effect of disability on pending
action), and 377.220 (continuation of action) without substantive
change, except that Section 375 provides that substitution of parties
is mandatory rather than permissive.
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Code of Civil Procedure § 386 {chapter heading)

SEC. . A chapter heading is added immediately preceding Section
386 of the Code of Civil Procedure, to read:

CHAPTER 6. INTERPLEADER

Code of Civil Procedure § 387 {chapter heading)

SEC. . A chapter heading is added immediate preceding Section
387 of the Code of Civil Procedure, to read:

CHAPTER 7. INTERVENTION

Code of Civil Procedure § 388 (repealed). Partnership or association

SEC. . Section 388 of the Code of Civil Procedure is repealed.

388T——-ea}—dhﬂf—1nansmmahipuﬁaa—athep-ﬂnineefpef&ami_asaaeiatianT
whether-organived-for profit-or-noty-may--sue-and—be sued-in--the —name
which-it-has—assumed—or-by-whieh-1t-is-knowanr

Gh}——Aﬂﬁh—immbefnneﬁ—-bhe——pa!enefehip——ef-mothef_—unineefpeaated
aaseeiatien——muy——be—-ée4ned——as——a——§&5ty——in—-an——aetian——against——%he
uhinesrperated—-association—-If--serviee—of -proecess—io—made-—on—sueh
member—as-—an—individual;—whether—or not—the-is-elso—served-as-a-person
upon-whem--gerviee-ie--made—on—behalfof -the-unineorporated-aseseiationy
a-judgment—against-him-based-on-hie—personal ability may-be-obtained
in—the--aetion—-whether-sueh—liability—be-Joint, -joint-—and--peveral —or
severals

Comment Former Section 388 is restated in Section 369.5 without
substantive change.

Code of Civil Procedure § 388 (added). Copvy of environmental litigation

to Attorney General
SEC. . Section 388 is added to the Code of Civil Procedure, to

read:
388, In an action brought by a party for relief of any nature
other than solely for money damages where a pleading alleges facts or

issues concerning alleged pellution or adverse environmental effects
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which could affect the publie generally, the party filing the pleading
shall furnish a copy to the Attorney General of the State of
California. The copy shall be furnished by the party filing the
pleading within 10 days after filing.

Gomment , Section 388 restates former Section 389.6 without
substantive change.

Code of Civil Procedure § 389 (chapter heading)

SEC. + A chapter heading is added immediately preceding Section
389 of the Code of Civil Procedure, to read;

CHAPTER 8., COMPULSORY JOINDER

Code of Civil Procedure § 389,6 (repealed), Copy of litigation to

Attorney General
SEC. . Section 389.6 of the Code of Civil Procedure is repealed.

38976-r——-I«n—ﬂn--&e—bi—an—-—breusht——hy—an_'f—pafey—tfaf—fel-ief-ef—any-na%ure
other—thansolely-—for-money-damages—where--a-—pleading-alleges—-£facte—or
igssues—-concerning—alleged-—pollution—or-adverse—envisonmental—effeata
whéeh—«eou:‘ld—-&f—f—ee-t—-ehe——publ—i—e—genefally-,-u-the—-pa-r-t-y--fﬂ-i:ng——the—pleading
shall-——furaieh-—-a—-copy¥——te—-the——Atterney——Ceneral-—of—-the——State——af
Galéfefnia-.-—--Sueh———eeiay——ah&l—]r--'be—-Eufniahed——bﬁ#—-&h&—p&r—t—y——-f«i—l—iﬁgm—ehe
pleading-within-10-days-after-£filing,

Comment. Former Section 389.6 1s restated in Section 388 without
substantive change.

Code of Civil Procedure § 390 (repealed). Action against board of fire

commissioners

SEC. . Section 390 of the Code of Civil Procedure is repealed.

390+——-Causes-—of —aetion--upon-eontracty—ef--for--damages—-ariaing out
ofy—or—pertaining—er ineident-to-—-the-offieinl-—administration—of—the
fife—-d-eg-a—r—bmenea——e-rea—ted——by—-ae{-a-—ef--the——-l«eg-i«a—l—a—tar-e—-eﬁ—-thi—e——state;—
shail—be-bhrought-—-direetly -by——and——egainst —the—mmieipality-by——its
esrperate—name—wherein-the -deameage--wao—sustained:——-And--the-sald-boards
ef—fire—-commivsioners--shall -not-be--sued-as—-such,-exeept—to—-compel —oF
reatrain—the -performanee—of--aoto—proper-to-be-compelled or-reatrained
under—and--pot--within-—the--digeretion—intended-to-be—conferred-by—this
aety
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Comment, Former Section 390 1s omitted. This section, enacted in
1885, had become obsolete and was superseded by general provisions
governing lawsuits by and against local public entities. See, e.g.,
Gov't Code §§ 810-996.6 {(claims and actions against public entities and
public employees).

Pr C

Probate Code §§ 550-573 (repealed), Litigation involving decedent

SEC. » Part 13 (commencing with Section 550) of Division 2 of
the Probate Code 1s repealed.

PART 13. LITIGATION INVOLVING DECEDENT
CHAPTER 1. LIABILITY OF DECEDENT COVERED BY INSURANCE

Note. The option of replacing Sections 550-555 or simply
cross-referring to them in the Code of Civil Procedure is discussed
preceding Code of Civil procedure Section 377.510, supra.

Probate Code § 550 (repealed), Action authoriged

Comment . Former Section 550 is restated in GCode of Civil
Procedure Section 377.510 without substantive change. See the Comment
to Code Civ. Proc. § 377.510.

Probate GCode 51 (repealed Statute of itations
Comment, Former Section 551 is restated in Code of Civil
Procedure Section 377.520 without substantive change.

Probate Code 52 (repealed}. Procedure

Comment, Former Section 552 1s restated 1in Code of GCivil
Procedure Section 377.530 without substantive change. See the Comment
to Code Civ. Proc. § 377.530.

Probate Code repealed). Defenses
Comment, Former Section 553 1is restated in Code of Civil
Procedure Section 377.540 without substantive change.

Probate Code 4 (repealed Damages
Comment. Former Section 554 is restated In Code of Civil
Procedure Section 377.550 without substantive change.

Probate Code § 555 (repealed)., Application of chapter
Comment. Former Section 555 1s restated in Cede of Civil
Procedure Section 377.560 without substantive change.
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CHAPTER 2. SURVIVAL OF ACTIONS

Probate Code § 573 (repealed). Survival of actions

Comment, Subdivision (a) of former Section 572 is regstated in
Code of Civil Procedure Sections 377.210{a) {survival of cause of
action) and 377.310 (holder of decedent's cause of action) without
substantive change.

Subdivision (b) is restated and generalized in Code of GCivil
Procedure Section 377.430 (damages recoverable in action against
decedent's personal representative),.

Subdivision (e) 1s restated and generalized in Code of Civil
Procedure Section 337.350 (damages recoverable in action by decedent's
personal representative or successor in interest).

Subdivision (d) is restated in Code of Civil Procedure 377.210{b)
survival of cause of action) without substantive change.

Subdivision (e) is restated in Code of Civil Procedure Section
377.230 (assignability of causes of action) without substantive change.

Probate Code § 9390 (amended), Claim covered by insurance
SEC. » Section 9390 of the Probate Code is amended to read:
9390. (a) An action to establish the decedent's liability for

vhich the decedent was protected by Insurance may he commenced or

continued under Seetien-550 Article 5 (commencing with Section 377.510)
of Chapter 4 of Title 3 of Part 2 of the Code of Civil Procedure, and a

judgment 1in the action may be enforced against the insurer, without
first filing a claim as provided in this part.

(b) Unless a claim is first made as provided in this part, an
action to establish the decedent's 1liability for damages outside the

limits or coverage of the insurance may not be commenced or continued

under Seetion——550 Article 5 (commencing with Section 377.510) of
Chapter 4 of Title 3 of Part 2 of the Code of Civil Procedure.

(c) If the insurer seeks reimbursement under the insurance
contract for any liability of the decedent, including, but not limited
to, deductible amounts in the insurance coverage and costs and
attorney's fees, an insurer defending an action under Section 550 shall
file a claim as provided in this part. Failure to file a claim is a
valver of reimbursement under the insurance contract for any liability
of the decedent.

Comment. Section 9390 is amended to revise cross-references.

Note. This amendment will not be made iIf Probate Code Sections
550-555 are not moved to the Code of Civil Procedure.

~26-



Staff Draft

Probate Gode § 13554 {amended}, Enforcement of lisbility

SEC. . Section 13554 of the Probate Code is amended to read:

13554. (a) Except as otherwise provided in this chapter, any debt
described In Section 13550 may be enforced against the surviving spouse
in the same manner as it could have been enforced against the deceased
spouse if the deceased spouse had not died.

{(b) In any action based upon the debt, the surviving spouse may
assert any defense, cross—complaint, or setoff which would have been
available to the deceased spouse if the deceased spouse had not died.

{c) The action may be commenced before the expiration of the later

of the following times:

(1) Four months after the death of the deceased spouse.
(2) The limitations pericd that would have been applicable if the
deceased gpouse had not died,

Comment, Subdivision (c) of Section 13554 restates former Code of
Civil Procedure Section 353.5 without substantive change. See also
Code Civ, Proc. § 377.210 (survival of cause of action); Prob. Code §
78 ("surviving spouse" defined). A& eclaim iIn probate is not a
prerequisite to an action under this section, since this sgection
provides direct liability of the decedent's successor in interest. See
Code Civ. Proc. §§ 377.410-377.420 (parties).

Note. This section is also the subject of proposed revisions in
S8 1855, If that bill is enacted, the conflict will have to be
resolved.
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